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IVC News Bulletin

Issue No 08/10 
Welcome to the IVC News Bulletin – the monthly digest of VAT and tax investigation news to help you keep abreast of the latest events in an ever-changing environment.
Key number to remember: IVC Helpline 0870 264 0080
Motor Trade – HMRC review of retrospective VAT claims 
HMRC has announced that it is reviewing its practices on retrospective claims for VAT refunds relating to the application of the ECJ’s decision in the ‘Italian Republic’ case. The review is considering the effect of another ECJ judgment in the 2007 case of Nordania Finans. HMRC hopes to complete the review, which covers claims where repayments have been made already as well as those that are still pending, by late August.

Reverse VAT introduced on carbon trading
HMRC has unveiled its proposals on reverse VAT charges in relation to carbon trading.
Due to escalating VAT fraud around carbon trading, HMRC introduced a zero rate of VAT in July 2009 whilst awaiting an EU-wide Directive.
HMRC have now unveiled the proposed implementation of a reverse charge on VAT payments on carbon trading. At the same time the zero rate of VAT will be withdrawn.
From 1 November 2010, subject to the parliamentary process, it will be the responsibility of the customer rather than supplier to inform HMRC of VAT payments on carbon emissions purchased through the EU emissions trading scheme.

The EU-wide Directive to provide a reverse option for all member states was adopted in March 2010.

For further information please contact a member of the VAT services team at IVC on 0870 264 0080.

VAT and employment taxes – major blow for salary sacrifice and flexible benefit schemes

The recent decision by the European Court of Justice (ECJ) in the Astra Zeneca case could lead to significant VAT costs for employers who operate, or intend to implement,  salary sacrifice schemes and could mean fundamental changes to the way they are run.

Historically, HMRC policy has been that where benefits are provided to employers under a salary sacrifice arrangement, the amount of salary sacrificed is not subject to VAT. However, the ECJ has ruled that the salary sacrificed is consideration for a supply by the employer to the employee and potentially liable to VAT, depending on the benefit provided. While the case is in respect of retail vouchers Astra Zeneca provides to its employees as part of their flexible benefits package, the decision will affect other types of benefit provided under such schemes including:

· Workplace parking

· Green Cars

· Cycles

· Workplace nurseries

· Mobile phones.
Some commentators are suggesting that employers might also be liable for historic VAT costs.  It remains to be seen how HMRC will react to the decision.
Employers should: 
· review their existing salary sacrifice and flexible benefit schemes to assess if the benefits provided are subject to VAT

· ensure that any proposed schemes are planned to take account of the potential additional VAT costs
· consider if they will bear the full burden of the additional VAT cost or ask employees to bear all or some of the cost  

· note that any increased salary deductions will require changes to employment contracts and will have tax consequences  

· consider changing the benefits available to mitigate the VAT cost.
For further information please contact a member of the VAT services team at IVC on 0870 264 0080.

Park uses Fleming defence to win £1.9m tax rebate

Park Group has clawed £1.9m back from MRC after appealing against the VAT accounting treatment of commission paid to agents. The vouchers and Christmas hampers supplier received the rebate after appealing against the VAT accounting treatment of commission paid to agents, sharecast.com reported. 

HMRC settled the 'Fleming' claim in respect of an over declaration of output tax between 1978 and 1996. Following a decision by the House of Lords, the Fleming case paved the way for a number of companies to claw back over-paid or under-claimed VAT beyond a three-year limit.

VAT Grouping

Back in November 2009, the European Commission announced that it was taking infringement proceedings against the UK and 7 other Member States for breaches of the EU VAT grouping rules. Under this procedure, the offending states have two months to change their legislation, after which, the Commission can refer the matter to the ECJ. To date, only Spain has complied, so the remaining 7 States, including the UK, have now been referred to the ECJ.
By way of a quick recap, the VAT grouping rules derive from an administrative simplification in EU VAT law which gives Member States the option ‘…to regard as one single taxable person those who, while legally independent, are closely bound to one another by financial, economic and organisational links’. EU regulations on grouping have long been in place for Member States to follow. 
The UK, Ireland, the Netherlands, Finland, the Czech Republic and Denmark are in breach of the regulations for allowing ‘non-taxable persons’ to be in a VAT group. In European law, the term ‘non-taxable person’ refers to entities that are not considered to be engaged in ‘economic activities’, so dormant companies and ‘passive’ holding companies (i.e. ones that merely hold shares) would be excluded from grouping. This would likely impact the corporate finance world, where acquisition vehicles are commonly grouped with the target company for VAT recovery. It might also impact charities where the parent entity only has non-business income and is grouped with a trading subsidiary for VAT recovery purposes. However, there is concern that the term could be extended to include corporate bodies making infrequent supplies or start-up businesses where supplies are made some time after registration.

HMRC informed the Commission in January that it will defend their position, so the matter will now be resolved by an ECJ decision (which might take a year or more to happen). The smart money is on the ECJ siding with the Commission, so we can only imagine the amount of de-grouping that will have to be done as a result. Moreover, this en masse de-grouping would be an unforeseen compliance cost to businesses, as well as being a further strain on HMRC’s already overstretched resources.  

For further information please contact a member of the VAT services team at IVC on 0870 264 0080.

Quicker if businesses correct their own VAT mistakes
Businesses have been advised by HMRC that it may be quicker if they themselves correct errors made in previous VAT returns.
HMRC said that if businesses correct the errors, it will ensure the problem is resolved quickly and, if they are due a repayment, they may get it sooner.
HMRC have found that many of the mistakes reported to their Error Correction Team could have been amended and adjusted by the customer.
Currently, there is a 6 to 8 week delay in processing corrections.

VAT Tip: Think Carefully about the Data You Store on Your Computers!

A recent judicial review case has once again raised the issue of the data kept on business computers and HMRC’s right to access it in the course of their enquiries.
In Glenn & Co (Essex) Ltd, the High Court rejected an application to judicially review HMRC's powers to ‘inspect’ computers. The ppellant was a registered dealer in excise goods and was visited by a team of HMRC officers. The visit was unannounced and no warrant had been obtained for it. 
Relying on inspection powers granted under the Customs & Excise Management Act 1979 (CEMA), the Officers decided to remove a number of computers and a server to enable the hard drives to be interrogated. All but one of the computers were returned the next day, with the remaining computer and the server being returned the day after.
The appellant sought judicial review of the scope of HMRC’s powers to inspect ‘documents’ under CEMA, alleging that it did not extend to computers, despite the fact that s114 FA 2008 widened HMRC’s powers to inspect computerised records. The High Court rejected the application and confirmed that HMRC’s inspection powers do apply to computers.
At first glance, it seems surprising, if not plain worrying, that the absence of a search warrant seemingly had little or no bearing on the outcome of the case. However, it should be noted that the appellant originally requested a review on two grounds; the first was on the absence of a warrant and second that the powers to inspect ‘documents’ do not extend to computers.
For reasons not clear, the judge only gave the hearing on the basis of the second reason. 
This case should serve as a timely reminder to all businesses to think carefully about the information being kept on their computers. This is said not just in terms of business records but also in relation to private information, given that we live in an age where many people have computers at home which are used for both business and private purposes.  
The reality is that the chances of an HMRC officer inadvertently getting access to private files as a result of his VAT enquiries have clearly increased. In short, if you do not want such data to be seen, either remove it from the computer or else transfer all the business records to a wholly business computer, so that the computer becomes wholly private.

Specialist Tax Services
HMRC and Discovery assessments - TC00566 John Cree Locke Agnew and The Commissioners for HMRC

The recent ruling, released 14 June 2010 by the First Tier Tribunal, provides useful ammunition to accountancy practitioners when faced with HMRC’s use of discovery.  The findings may prove particularly effective where clients have been the subject of an enquiry in the past. Whilst it does not open the floodgates to displace all such assessments there are some very useful points made. If you have any cases that you consider resemble the case in question and would like further help or clarification please contact a member of the team.
This newsletter is intended to bring to your attention key items of news which may be relevant to your clients.  Please contact IVC direct on 0870 264 0080 for further information on any of the items listed or for an informal discussion on any specialist VAT, employment tax or investigation matter. 
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