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A look at the pensions anti-forestalling rules
By Mark Morton

This article originally appeared in Taxation magazine on 22 July 2010.
In April 2009 the Government announced its intention to restrict, to the basic rate of income tax, tax relief on pensions’ savings with effect from 6 April 2011 for individuals with gross income of £150,000 or more.

That now appears to be in doubt, with the current Finance Bill giving the power to repeal the provision introduced in FA 2010 before 31 December 2010, and the Government indicating during the debate last week that they intend to substitute a cap of around £35,000 to £45,000.

However, the transitional provisions covering the period from the 2009 Budget until 5 April 2011 are not being withdrawn, and many readers will be dealing with their implications now as they complete returns for the year ended 5 April 2010.

This article therefore looks in detail at some of the processes and calculations involved. The legislation to deal with this is somewhat tortuous and is dependent upon some complex definitions. The complexity has been increased by a change in the starting point for the rules which apply from 9 December 2009.

A charge will arise if an individual’s income exceeds the limit for ‘relevant income’ for the tax year concerned or either of the two preceding years and:

· the total adjusted pension input amount (TAPIA) in the year exceeds;

· the amount of the special annual allowance (SAA) for the year.

The way that each of these three figures – relevant income, TAPIA and SAA –  is calculated is set out below.

The charge in 2009/10 is 20% of the excess of the TAPIA over the SAA. The charge in 2010/11 will depend on the highest tax rate the individual will pay.  Some of the charge may be at 20% and some at 30%, with the aim of bringing the relief down to the 20% basic rate. 

Relevant income

The original legislation required that only individuals whose relevant income is £150,000 or more in the tax year or either of the two preceding years needed to consider the SAA charge.

That limit was reduced to £130,000 in the PBR in December 2009 and this change has been given effect by FA 2010. It is still necessary to consider a three-year period but the effects are more complex:

· 2007/08 can affect 2009/10;

· 2008/09 can affect 2009/10 and 2010/11;

· 2009/10 can affect 2010/11.

If relevant income for 2009/10 is less than £150,000, but £150,000 or more for 2007/08 or 2008/09, the individual’s relevant income for 2009/10 is deemed to be £150,000.

Additionally, where relevant income would be less than £130,000 if a salary sacrifice agreement was made on or after 9 December 2009 and relevant income is less than £150,000 for 2009/10, then relevant income is deemed to be less than £130,000 for that year.

Due to the FA 2010 changes there are effectively two slightly different sets of rules, one for those whose relevant income is £150,000 or more and one for those where it is £130,000 to £149,999. 

Relevant income calculation

	Step 1: Identify total income for the year per Step 1 ITA 2007, s23.
	Taxable employment income is £142,000 and other income is £20,000.

Total income = £162,000

	Step 2: ADD any pension contributions which were deducted from income in determining total income because they were included under a net pay arrangement.
	Contributions of £9,000 were made to a registered pension scheme under a net pay arrangement.

Running total = £171,000

	Step 3: DEDUCT any reliefs which are deductible in arriving at total tax liability (e.g. loss reliefs).
	No other reliefs to deduct.
Running total = £171,000

	Step 4: DEDUCT total gross personal pension contributions up to a maximum of £20,000.
	In addition to the payments of £9,000, contributions of £10,000 were made to a personal pension plan. These gross up to £12,500 making the total relievable contributions £21,500. Only £20,000 can be deducted.

Running total = £151,000

	Step 5: ADD amount of salary sacrificed for additional pension contributions or an enhancement of pension benefits.*
	No salary sacrifice scheme was in place.

Running total = £151,000

	Step 6: DEDUCT grossed up Gift Aid payments including carried back amounts.
	Gift Aid payments of £500 in the year. This grosses up to £625.

Running total = £150,375

This exceeds the limit and the potential of a charge needs to be considered.


* For the purpose of determining whether relevant income is £150,000 or more take into account salary sacrifice arrangements made on or after 22 April 2009. For the purpose of determining whether relevant income is £130,000 or more take into account only arrangements made on or after 9 December 2009. 

SAA

The SAA is based on an absolute limit less a deduction for what are termed ‘protected pension inputs’ and also for 2009/10 one-off contributions before 22 April or 9 December respectively.

The starting figure was originally going to be £20,000 but at a late stage this was amended so that it can be increased to a maximum of £30,000 depending on the average level of non-regular contributions made in 2006/07, 2007/08 and 2008/09.

In simple terms:

· if the average is less than £20,000 then the SAA stays at £20,000;

· if the average is more than £30,000 then the SAA increases to £30,000;

· if the average is between £20,000 and £30,000 then the SAA equals the average.

The protected pension inputs are deducted from this figure to a minimum figure of nil. 

SAA Calculation 

	
	Employer annual contributions

	2006/07
	£35,000
	£25,000
	£20,000

	2007/08
	£24,000
	£15,000
	£15,000

	2008/09
	£40,000
	£35,000
	£16,000

	TOTAL
	£99,000
	£75,000
	£51,000

	Relevant mean
	£33,000
	£25,000
	£17,000

	SAA
	£30,000
	£25,000
	£20,000


The SAA Charge (Protected Pension Input Amounts) Order 2010, SI 429/2010, has come into force and has effect for the tax year 2009/10 and subsequent tax years. The order amends FA 2009, Sch 35 so as to provide protection from the SAA charge for certain contributions that an individual or an individual’s employer was contractually committed to at 22 April 2009 but which had not actually commenced on that date; and ensure that contributions made by an individual who changes pension provider due to one of the reasons provided for and carries forward exactly the same pension arrangements continue to be protected from the charge.

SI 572/2010 amends the rate of the SAA charge for the tax year 2010/11 to reflect the introduction of the 50% additional tax rate from 6 April 2010. A rate of 20% which applies for 2009/10 becomes an ‘appropriate rate’ for 2010/11.

The appropriate rate is:

· 0% in relation to so much (if any) of the chargeable amount as, when added to the reduced net income amount, does not exceed the basic rate limit;

· 20% in relation to so much (if any) of the chargeable amount as, when so added, exceeds the basic rate limit but does not exceed the higher rate limit; and

· 30% in relation to so much (if any) of the chargeable amount as, when so added, exceeds the higher rate limit.

Chargeable amount means the amount in respect of which the SAA charge is charged, and the reduced net income amount means the amount after taking Step 3 in ITA 2007, s 23.

The reduced net income amount therefore is total income less certain deductions such as losses and qualifying interest payments. Personal allowances are also deducted but are probably nil at the relevant income level of the taxpayer.

TAPIA

The starting point will be to consider the TAPIA which is calculated for the purposes of considering whether or not the normal annual allowance is breached for the year. The method of calculating this depends on the type of pension scheme.

The TAPIA is the total of all gross contributions made into pension schemes in the year or, for defined benefit schemes, the increase in the value of the fund in the year. It will include any employer contributions.

Deducted from this are the so-called ‘protected pension inputs’ which are defined below.

The calculation under the basic annual allowance rule ignores a pension input in a year in which either the individual dies or in which they take all the benefits due under the pension arrangement. This assumption cannot be made for the purposes of calculating the TAPIA except in certain limited circumstances.

The calculation of the pension input under the basic rules is done by reference to the period operating under the relevant scheme. For the purposes of calculating TAPIA it must be by reference to the input in the relevant tax year.

If arrangements are put in place to deliberately reduce the TAPIA for the purposes of avoiding the SAA charge, then the legislation allows HMRC to substitute the open market value of assigning the pension scheme at the start and end of the relevant year and take the difference as the TAPIA if it is higher than the normal calculation.

Having established, if necessary, a modified version of the total pension input, it is to be reduced by three further amounts to arrive at the TAPIA for the year.

The deductions are made in respect of:

· protected pension inputs which are defined for each type of scheme (only money purchase is considered here);

· relevant refunded amounts; and

· for 2009/10 only any pension input relating to the period from 6 April 2009 to 22 April/9 December 2009, depending on whether the level of relevant income is £150,000 or £130,000 respectively.

These are each looked at below.

Protected inputs, money purchase 

In the original rules, the basic calculation of pension input is the total of contributions made in the period by the individual and, if they have one, their employer.

For non-occupational money purchase schemes contributions will be regarded as protected pension inputs where the individual has been an active member of the scheme since before 22 April 2009 and the payments have been paid:

· at least quarterly without any failure to pay except on an insignificant number of occasions; and

· at a rate that has not increased otherwise than in accordance with an agreement made before 22 April.

This latter condition will cause problems where a company has made annual contributions to a pension scheme for an employee in the past. There will be no pattern of normal contributions in such a case and any contributions made after 22 April 2009 will not be protected pension inputs. Those arrangements stay in place where relevant income is £150,000 or more in any of the three counting years.

Under the modified arrangements, where relevant income is £130,000 or more and below £150,000, then for 2009/10 only contributions made before 9 December 2009 will be protected.

For both 2009/10 and 2010/11 contributions made on or after 9 December 2009 will be protected if they were paid under arrangements which were in place before that date and are paid at least quarterly. Any increases after that date must have been agreed before 9 December.

A lump sum payment will also be protected where paid after 9 December where it was agreed between employer and employee before that date.
Relevant refunded amounts 

The amounts of relevant refunds are deducted from the normal pension inputs in arriving at the TAPIA and in consequence will not be subject to the SAA charge.

The definition of a relevant refund is complex but it must relate to contributions paid in a year which is not earlier than 2009/10 and must be paid in the year following the contribution year, e.g. refund of 2009/10 contributions must be paid in 2010/11.

Pre-22 April 2009 inputs 

A deduction is made from the TAPIA and SAA in respect of amounts paid between 6 and 21 April 2009. Where an individual’s relevant income is £130,000 and over but less than £150,000 this is extended to cover the period beginning on 6 April 2009 and ending on 8 December 2009. The precise definition depends on the type of scheme.

Do not delay!

The rules are complex and this article merely provides an overview of the rules. They will require more data than many practitioners hold, so starting sooner rather than later will be important. Good luck!

