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IVC News Bulletin

Issue No 03/10 
Welcome to the IVC News Bulletin – the monthly digest of VAT and tax investigation news to help you keep abreast of the latest events in an ever-changing environment.
Key number to remember: IVC Helpline 0870 264 0080
Revenue & Customs Brief 11/10 – Updated Brief on Rank 

HMRC have issued Brief 11/10 entitled ‘The decision of the VAT Tribunal in respect of Rank (gaming machines) issued December 2009’. The Brief follows the January Tribunal decision in respect of the ‘gaming’ machines appeal. The Tribunal confirmed that there were comparative machines for the entire period of Rank’s claim. Although not mentioned in the Brief, the Tribunal also dismissed HMRC’s due diligence defence against the breach of fiscal neutrality. HMRC had argued that on becoming aware of different treatment they acted with due diligence to correct the unequal treatment.

The Brief confirms that it will look at relevant gaming machines and “all existing claims, where satisfactory evidence to support the claim has been provided, by 31 March 2011”. As expected, the Brief also confirms that HMRC have appealed this decision to the Upper Tier Tribunal. This means the complex Rank litigation continues to have two strands. Rank had two types of claims going through the courts. The first concerned Mechanised Cash Bingo (please read the next article for further information relating to this) and the other ‘gaming’ machines. Although initially heard separately they were combined in the High Court, which found in favour of Rank that there had been a breach of fiscal neutrality. 
It was then that the High Court referred the questions around HMRC’s due diligence case back to the Tribunal in respect of the ‘gaming’ machines case. The Brief refers to this part of the litigation which is due to be heard in the Court of Appeal next month which could have a significant impact on historical Fleming claims.
IVC will be writing to HMRC regarding all three year claim submitted on behalf of clients requesting a prompt repayment of overpaid VAT.  We would advise all of those with clients in a similar situation to do the same.  Please contact Phil Crowther of Liam Caton on 0870 264 0080 for further information.
VAT and bingo duty: Update on implications of Rank litigation in respect of bingo

Revenue & Customs Brief 40/09 was issued on 8 June 2009 following the High Court decision in the case of Rank. This confirmed that participation fees for playing Mechanised Cash Bingo (MCB) should have been exempt from VAT following the High Court’s decision that there had been a breach of fiscal neutrality in the VAT treatment of this type of bingo.
Businesses were therefore invited to submit claims to HMRC for repayment of any VAT accounted for in respect of MCB and these are being dealt with. Revenue & Customs Brief 55/09 explained the effect these claims would have on businesses’ liability to bingo duty.
Since then HMRC has received representations that the High Court judgment applies more widely to other forms of bingo played under the same sections of the Gaming Act as MCB. Having considered this carefully, HMRC accepts that the judgment has a wider application to other forms of bingo participation games. Claims for VAT accounted for on participation fees for other types of bingo, in addition to MCB, will now be considered, subject to the guidelines below.

This means that the advice about Bingo Duty in Brief 55/09 now applies in relation to all bingo participation fees. 
However, the Rank litigation continues, with the Court of Appeal due to hear HMRC’s appeal in April 2010. If HMRC is successful either then or at a future date in a higher court, then any repayments made to businesses as a result of the High Court decision will need to be repaid, including interest.

For further information please contact a member of the VAT services team at IVC on 0870 264 0080.

Changes to VAT payments by post

HMRC have announced that, as from 1 April 2010, all cheque payments by post will be treated as being received on the date when the cleared funds reach HMRC's bank account.
This means that VAT businesses which can still pay by post must allow enough time for the payment to reach HMRC and to clear no later than the due date shown on the relevant VAT return.
HMRC has said that this change does not affect any cheque payments made by Bank Giro. Any cheque payments that do not clear by the due date could be liable to a surcharge for late payment.
HMRC has reminded businesses that electronic payments, even when not obligatory, give firms up to seven extra calendar days to pay or, if the payment is made by direct debit, at least ten extra calendar days.
For further information please contact a member of the VAT services team at IVC on 0870 264 0080.

Revenue and Customs briefs from 2007 and 2008 re-issued

On 12 January 2010, HMRC saw fit to re-issue a number of Revenue & Customs Briefs originally issued in 2007 and 2008.
They have been allocated new numbers 78/2009 to 105/2009 inclusive, excluding numbers 87/2009, 98/2009, 100/2009 and 104/2009. It would appear that the changes are 'cosmetic'; for example, improved wording rather than technical, but that cannot be taken for granted.
As the subject matter involved is so wide, from the removal of change of use charges for charities using ESC 3.29 to VAT schemes for luxury yachts, it is highly recommended that any businesses affected by the originals should check carefully to ensure there are no new compliance requirements.
Those using Lennartz accounting should also note that replacement Brief 86/2009 (replacing Brief 56/07) has itself been superseded by Brief 02/10, which explains new restrictions to Lennartz accounting from 22 January 2010 (covered by a separate article).

Italian VAT simplification to cause long cash delays

International business trading with an Italian VAT registration number face crippling cash flow hold-ups with the introduction of new VAT rules for goods.
The extension of the mandatory ‘reverse charge’ procedure is intended to help simplify reporting requirements and comply with EU Directives. However, it will also result in many foreign businesses being left with large VAT credits which can take years to recover from the Italian tax authorities. This will undoubtedly lead to some companies having to change their business arrangements or even cease trade in Italy.

The VAT credit procedure in Italy is complicated by the process of applying for the refund. A company which is VAT-registered in Italy may only request credit repayment in February of the year following the receipt of the purchase invoice. Following a full VAT inspection, a three year bank guarantee is also required from an Italian bank (or authorised foreign bank) for the value of the credit plus an estimation of interest.

For many large corporations operating international commissionaire supply chain-type operations, this could easily run into millions of Euros being trapped with the Italian authorities. Many smaller traders may simply walk away from their Italian trade since such delays would make the business unsupportable.

At present, many companies, especially the large supply chain operators, are reviewing strategies to avoid being left with large tax credits or reclaims.  This includes forming local companies to switch to a resident status and thus permitting the continuation of collecting VAT on sales. However, there are strict rules on permanent establishment that need to be considered and companies should tread with caution.
At IVC we have a team of staff who specialise in overseas VAT issues.  Please contact us if you have clients trading in Italy on 0870 264 0080.
VAT – Land and Buildings - Changes to the operation of the option to tax and updated definitions of housing associations
HMRC have announced three changes to Sch 10 VATA 1994 which deals with the liability of supplies of land and buildings and one change to Group 5 to Sch 8 of the VATA 1994 which deals with the zero-rate for construction services. These changes are:
· simplification of the operation of the option to tax; 

· simplification of the six month 'cooling-off' period to revoke an option to tax; and 

· changes to the definition of a housing association.
These amendments all come into effect on 1 April 2010. 

The changes that have been made are as follows:
Occupation of minor parts of buildings (no more than 10% of the total area) by persons that have provided finance for developments is now disregarded for the purposes of the option to tax anti-avoidance provision.

The conditions for revoking an option to tax during the 'cooling-off' period have been amended and the requirement that land must not have been used has been removed.  

The definition of 'relevant housing association' has been amended. The term 'registered social landlord' will be replaced from 1 April 2010 for England only with 'private provider of social housing' as defined by the Housing and Regeneration Act 2008. This consequential change ensures English housing associations continue to enjoy the same VAT reliefs as they do at present in common with housing associations in the rest of the UK. 

Partial exemption simplification - announcement by HMRC

HMRC have released Revenue & Customs Brief 10/10 announcing the next stage of the simplification of Partial Exemption. The simplification affects the de minimis rules and how they can be applied. It has two levels:
· annual; and 

· VAT period.
Whilst it is not a huge leap forward in simplifying the impact of partial exemption on the many businesses that are on the margins of the rules and that may not even know they should be applying them, the change have to be welcomed.
HMRC will be publishing the statutory instruments that amend the current rules. HMRC have said that the Statutory Instruments have been laid and come into force on 1 April 2010.
For further information please contact a member of the VAT services team at IVC on 0870 264 0080.

Specialist Tax Services
HMRC’s Tax Health Plan – Urgent action required!

HMRC has announced a new facility called the Tax Health Plan (THP) aimed at medical professionals. The THP provides an opportunity to disclose all previously undeclared income, in return for a reduced penalty.

The headlines

To take advantage of this opportunity, medical professionals who have undeclared income need to:

· notify HMRC by 31 March 2010;
· make a full disclosure by 30 June 2010;
· pay the outstanding tax, interest and a 10% penalty (no penalty if the liability is less than £1,000).
The facility covers the last 20 years up to 5 April 2008. Undeclared income after that date should be included in the 2009 return (deadline 31 January 2010).

Who is covered?
As part of the registration process there is a need to provide the General Medical Council (GMC) registration number, so all members of the GMC are covered. Members of the General Dental Council and the British Dental Association are also covered under the plan.
How does the THP work?
The first step is to notify HMRC of an intention to make a disclosure. This needs to be done by 31 March 2010.

It will then be necessary to prepare and submit the disclosure. The deadline for this is 30 June 2010.  Each disclosure must contain certain specified information, including detailed calculations of the unpaid tax liability, interest and penalty, an ‘offer to pay’ and a declaration that the disclosure is correct.

What should you do now?
We highly recommend that clients review their affairs and consider the THP opportunity as a matter of absolute urgency The timeframe by which notification needs to be made is very short and the consequences of missing this will be costly.
There are many aspects of the THP which need to be considered; for example, who it covers and happens if the tax liability cannot be paid.

We would recommend that if any cients are considering making a disclosure to HMRC, you involve the services of our tax investigation experts who can evaluate any risks and ensure consistency of approach.

Food for thought

HMRC have published draft legislation that would remove the tax exemption for subsidised or free meals provided by an employer in a canteen or the employer's business premises if the meals are provided to an employee in conjunction with a salary sacrifice or flexible benefits arrangement. The intention to introduce this legislation was announced at the Pre-Budget Report 2009 and the legislation will be effective from 6 April 2011.

This change in legislation will affect all employers who provide subsidised or free meals in these situations.  However, there are still worthwhile opportunities to take advantage of the exemption in its revised form.
This newsletter is intended to bring to your attention key items of news which may be relevant to your clients.  Please contact IVC direct on 0870 264 0080 for further information on any of the items listed or for an informal discussion on any specialist VAT, employment tax or investigation matter. Suggestions for content of future issues gratefully received.
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